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the Creative Industries

• Introducing IP

• IP and Indigenous Knowledge Systems

• IP and Computer Gaming

• IP and AI



WIPO (UN 1967):

• https://www.wipo.int/portal/en/index.html

• Rationale for the adoption and protection of IP is
two-fold: “a) to give statutory expression to the 
rights of creators and innovators in
their creations and innovations, balanced against 
the public interest in accessing
creations and innovations; b) to promote 
creativity and innovation, so contributing to
economic and social development”

https://www.wipo.int/portal/en/index.html


Intellectual Property Law

• Intellectual property (IP) is a property right that … 
relates to intangible property 

• “Intellectual property (IP) refers to creations of 
the mind, such as inventions; literary and artistic 
works; designs; and symbols, names and images 
used in commerce.” 

• “IP is protected in law by, for example, patents, 
copyright and trademarks, which enable people 
to earn recognition or financial benefit from what 
they invent or create.”



Relevant Forms of IP

Copyright

• Protect form of the idea

• WIPO:

“literary and artistic creations, 
such as books, music, paintings
and sculptures, films and 
technology-based works (such 
as computer programs and
electronic databases)” 

• Creative content

Industrial Property

• Protects idea itself through 
patent

• Includes patents and 
trademarks

• Traditional craft forms



• CCI: Cultural and Creative Industries

• IK(S): Indigenous Knowledge (Systems)

• ICE: Indigenous Cultural Expressions

• TCE: Traditional Cultural Expressions

• GR: Genetic Resources



The importance of CCI’s and IK

• Globalization and global trade were creating consequences of 
social exclusion, cultural homogeneity and environmentally 
unsustainable patterns of growth. Creativity and culture are 
plausible responses to these challenges

• Arts and culture as a socially transformative tools

• Also economic importance of CCI’s:

“(f)irst, international trade in cultural goods and services have 
been growing at a faster rate than overall international trade, 
and digital technologies and the global internet are important 
drivers of this growth. Second, under Engel’s Law, cultural 
consumption is positively correlated with economic 
development” (Flew, 2014: 12).



Indigenous Knowledge

• “Indigenous knowledge means knowledge which has been developed 
within an indigenous community and has been assimilated into the 
cultural make-up or essential character of that community, and includes 
– knowledge of a scientific or technical nature; knowledge of natural 
resources; and indigenous cultural expressions. The eligibility criteria for 
protection applies to IK, which – has been passed on from generation to 
generation within an indigenous community; has been developed within 
an indigenous community; and is associated with the cultural make-up 
and social identity of that indigenous community. 

• Traditional cultural expressions means expressions having cultural 
content developed within indigenous communities and assimilated into 
their cultural make-up or essential character, including but not limited to-
phonetic or verbal expressions; musical or sound expressions; expressions 
by action; and action tangible expressions”.

• http://www.dac.gov.za/sites/default/files/Publication%20Report%20-
%20%20Intellectual%20Property%20in%20the%20Cultural%20and%20Cre
ative%20Industries.pdf

http://www.dac.gov.za/sites/default/files/Publication Report -  Intellectual Property in the Cultural and Creative Industries.pdf


Public Attitudes to IKS
• World Health Organisation states that in Africa, up to 80% of the population uses 

traditional medicine for primary healthcare.

• 2009 South African Social Attitudes Survey findings indicate a positive attitude 
towards IKS, which serves to support the idea that IKS can be a leading contributor 
to South Africa’s progress and development. 

• More than half of South Africans (53%) believe that modern science does more 
harm than good, two-thirds (66%) felt that IKS offers lessons that can benefit 
everybody, 71% felt we trust too much in science and not enough in indigenous 
knowledge and 72% stated we trust too much in science and not enough in 
cultural beliefs and practices.

• Three-quarters (76%) of South Africans feel that government should do more to 
document IKS in South Africa. The majority was in favour of the government doing 
more to support communities involved in IKS, to promote small business using IKS, 
and to spend more on protecting IKS. The majority (60%) felt that big businesses 
are exploiting the indigenous knowledge of communities and that government 
should be proactive in this respect.

• http://www.hsrc.ac.za/en/review/november-/local-is-lekker

http://www.hsrc.ac.za/en/review/november-/local-is-lekker


Tension

• The University of the Western Cape’s Science 
and Indigenous Knowledge
Systems program - link with decolonisation of 
knowledge systems

BUT

• How available for use should IK be? 
Exploitation by International big businesses



Tensions between IP and IKS

• IP around rights of the individual whereas 
much cultural knowledge is collective

• Idea of fixation is a problem in copyright 
application because so much of IK is oral

• IK is usually intergenerational, rather than 
pertaining to one lifetime

• protection of IK through IP is very costly and 
burdensome



IPLAA

• The Focus of Intellectual Property Laws 
Amendment Act, No 28 of 2013 (IPLAA)

• Used standard IP concepts such as copyright, 
patents etc.

• But not fit for purpose when dealing with IK 
(previous slide)

• Therefore, the IK Act (2019) was effected 
(does not replace it, used alongside).



Act No. 6 of 2019: Protection, Promotion, 
Development and Management of Indigenous 

Knowledge Act

• The protection, promotion, development and management 
of indigenous knowledge

• The establishment and functions of the National Indigenous
Knowledge Systems Office (NIKSO)

• The management of rights of indigenous knowledge 
communities;

• The establishment and functions of the Advisory Panel on
indigenous knowledge

• Access and conditions of access to knowledge of indigenous
communities

• The facilitation and coordination of indigenous knowledge-
based innovation



How does the Act protect IK?

• The IKA protects IK through the concept of sui 
generis

• translates into English as ‘of its own kind’ or
‘unique’ 

• This Act therefore breaks down the 
traditional IP distinctions between, for 
example, copyright for works of art and 
patents for crafts, using the concept of sui 
generis to incorporate all forms of IK.



http://www.thedtic.gov.za/wp-content/uploads/Science-IPLAA.pdf

http://www.thedtic.gov.za/wp-content/uploads/Science-IPLAA.pdf


The Department of Science and Innovation 
(DSI): 

This Act was essentially about redress, and 
bringing indigenous knowledge into the main 
stream. This was also a transformative Act, 
because it addressed how indigenous 
communities could contribute and become part 
of the mainstream economy, using their own 
indigenous knowledge.



Protection of IK in the IKA (1)

Clause 9:
• Provides for the subject matter under protection, within the meaning of section 25 
of the Constitution. In addition, the sub-clause provides for indigenous knowledge as 
property vesting in the relevant indigenous community.

Clause 10:
• Provides for the duration of protection of the subject matter which will persist for as 
long as the eligibility criteria set out in clause 11, are met.

Clause 11:
• Delineates the eligibility criteria for protection of the subject matter, namely, 
indigenous knowledge which has been passed on from generation to generation 
within an indigenous community, has been developed within an indigenous 
community, and is associated with the cultural and social identity of that indigenous 
community.



Protection of IK in the IKA (2)

Clause 12:
• Affirms custodianship of indigenous knowledge eligible for 
protection vests in the trustee of that indigenous 
community, who holds the indigenous knowledge in trust on 
behalf of the indigenous community and responsible for and 
accountable to the indigenous community for the protection 
of their rights.

Clause 13:
• Provides for indigenous communities holding indigenous 
knowledge to have the exclusive right to any benefits
arising from its commercial use, be acknowledged as its 
source, and limit any unauthorised use of the indigenous
knowledge.



The IKA is available at:

https://www.gov.za/sites/default/files/gcis_doc
ument/201908/4264719-
8act6of2019protectpromodevelopmanagementi
ndigenousknowledgeact.pdf

https://www.gov.za/sites/default/files/gcis_document/201908/4264719-8act6of2019protectpromodevelopmanagementindigenousknowledgeact.pdf


IP and Computer-Generated Content

• Computer Gaming

• AI



Computer Gaming

• The Patents Act 57 of 1978 of South Africa (the South 
African Patents Act) provides that, among other things, 
anything which consists of:

• a programme for a computer; or
• a scheme, rule or method for performing a mental act, 

playing a game or doing business,
• shall not be an invention for the purposes of the South 

African Patents Act.

• How, then, do we protect computer/video games in 
terms of IP?

https://www.golegal.co.za/wp-content/uploads/2016/12/Patents-Act-57-of-1978.pdf


Computer Gaming (2)

Modern video games contain at least two main parts:
• Software, which technically manages the audio-visual elements and 

permits users to interact with the different elements of the game
– Cannot be patented, but code can be copyrighted

• Audio-visual elements (including pictures, video recordings and 
sounds)
– Can use copyright to protect

• Copyright (Copyright Act, No. 98 of 1978), comprises the following 
video game elements: musical works; storyline or literary works; 
artistic works; coding; characters; box design; and website design. 

• It is a negative right that grants the holder the right to authorise 
others to reproduce a work or prevent them from doing so



AI

• In 2016 “The Next Rembrandt”

• Artwork created by a 3D printer which analysed 
hundreds of well-known Rembrandt paintings and used 
machine and deep learning techniques to mimic the 
17th century Dutch artist’s works. 

• Collaborative effort between ING Bank, J Walter 
Thompson Amsterdam, Microsoft and innovative Dutch 
entities TU Delft, Mauritshuis and Rembrandthuis. 

• But it was the AI-powered machine that created the 
work. So, who is the owner of the copyright in and to 
“The Next Rembrandt”?



• In the US, the rules regulating the US Copyright Office 
state that the office “will register an original work of 
authorship, provided that the work was created by a 
human being ... will not register works produced by a 
machine or mere mechanical process that operates 
randomly or automatically without any creative input 
or intervention from a human author...”

• Similarly, in the 2012 case of Achos Pty Ltd v Ucorp Pty 
Ltd, the Federal Court of Australia declared that a work 
generated with the intervention of a computer could 
not be protected by copyright because it was not 
produced by a human.



AI in SA

• An AI algorithm, or more specifically the written code, 
encompassing both the source code and object code, would be 
categorised as a "computer program" under South African laws and 
is protected by the law of copyright (not patent). 

• In the law of copyright ownership of original work shall vest in the 
author, or in the case of joint authorship, in the co-authors of the 
work. It is therefore critical to identify who the author is. 

• In respect of a computer program, the Copyright Act, No 98 of 1978 
states that the author is the "person who exercised control over 
the making of the computer program“

• Where the work is created in the course and scope of employment, 
the employer will hold the copyright. Where a computer program 
has been commissioned, the person commissioning the work would 
be the author.



• In SA the Copyright Act defines an “author” in 
relation to various works as “the person”. 

• Legal persons - both natural and juristic 
persons – does not just refer to humans.

• But, AI not considered at the time of drafting.

• If the machine is truly autonomous, the work 
is technically ‘original’ so who then is the 
author?

Legal lacuna that needs to be developed to 
keep up with technology.


